FARMWORKER
JUSTICE

As of December 1, 2020, more than 13 mil-
lion people in the United States have
been infected with COVID-19 and nearly
270,000 have died.! In response, federal, state,
and local officials have issued multiple regula-
tions and guidance to help slow the spread of
the pandemic and keep communities safe. The
guidance and regulations include the Centers
for Disease Control and Prevention (CDC) rec-
ommendation that people who test positive for
COVID-19 isolate themselves and that those
who may have been exposed to COVID-19
quarantine.? Unfortunately, for many agricul-
tural workers, staying home and missing a
paycheck isn’t feasible. Most are paid low wag-
es and live in crowded housing where COVID-
19 can spread rapidly among workers and fam-
ily members.

Recognizing the danger facing workers
across the country, Congress passed the Fami-

lies First Coronavirus Response Act (FFCRA) in
early March to help ensure that sick workers

can stay home and avoid infecting others with-
out losing wages. The Act, along with the Wage
and Hour Division’s implementing regulations,
imposes paid leave obligations on private em-
ployers with fewer than 500 employees.? Cov-
ered employees must provide two weeks (up to
80 hours)* of paid sick leave to a worker who:
(1) is unable to work because he/she is subject
to a quarantine or isolation order; (2) has been
advised to self-quarantine; (3) is experiencing
symptoms of COVID-19; (4) is caring for an in-
dividual who must quarantine; (5) is caring for
a child whose school or child care is closed be-
cause of COVID-19; or (6) is experiencing
symptoms substantially similar to those identi-
tfied as COVID-19 symptoms.

The table below details who qualifies for
these protections, the length of paid sick leave
to which they are entitled, and the rate they
must be paid during their leave.

LCOVID in the U.S.: Latest Map and Case Count, New York Times, https://www.nytimes.com/interactive/2020/us/

coronavirus-us-cases.html

2 Coronavirus Disease 2019 (COVID-19) — When to Quarantine, Centers for Disease Control and Prevention, available at:
https://www.cdc.gov/coronavirus/2019-ncov/if-you-are-sick/quarantine.html

3 Employers with more than 500 employees are excluded from the Act’s requirements. Small businesses with fewer than
50 employees may also be exempt from some of the Act’s requirements, including the requirement that employers pro-
vide leave where the employee’s child cannot attend school or child care because of COVID-19 closures. The business
must show that offering such leave would jeopardize the viability of the business.

4 A full-time worker is entitled to receive up to 80 hours of paid sick leave. A part-time worker is entitled to receive the
number of hours of leave that he/she works during an average two-week period.


https://www.dol.gov/agencies/whd/pandemic/ffcra-employee-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-employee-paid-leave

Employee’s COVID-19
related reason for being
unable to work

They are subject to a Federal,
State, or local quarantine or
isolation order.

They have been advised by a
health care provider to self-
quarantine.

They are experiencing COVID-
19 symptoms and are seeking a
medical diagnosis.

They are caring for an
individual who is subject to a
quarantine order or who has
been advised to self-quarantine
by a health care provider.

They are caring for a child
whose school or child care is
closed or unavailable because of
COVID-19.

They are experiencing
symptoms substantially similar
to COVID-19, as specified by the
Secretary of Health and Human
Services.

Applies to...

All employees employed
by an employer with
fewer than 500 employees.

All employees employed
by an employer with
fewer than 500 employees.

All employees employed
by an employer with
fewer than 500 employees.

All employees employed
by an employer with
fewer than 500 employees.

All employees employed
by an employer with
between 50-500
employees.

All employees employed
by an employer with
fewer than 500 employees.

Length of
protection

2 weeks

2 weeks

2 weeks

2 weeks

2 weeksd

2 weeks

Pay

The higher of either (a)
the regular rate of pay
or (b) the minimum
wage.

The higher of either (a)
the regular rate of pay
or (b) the minimum
wage.

The higher of either (a)
the regular rate of pay
or (b) the minimum
wage.

The higher of either (a)
% the regular rate of pay
or (b) %5 the minimum
wage.

The higher of either (a)
% the regular rate of pay
or (b) 75 the minimum
wage.

The higher of either (a)
% the regular rate of pay
or (b) 75 the minimum
wage/

5 An employee of an employer with between 50-500 employees, who has been employed by the same employer for at
least 30 days, is entitled to an additional 10 weeks of paid leave if they must care for a child whose school or child care
is closed because of COVID-19. They are entitled to the higher of (a) 2/3 of their regular rate of pay or (b) 2/3 of the

minimum wage.



Workers can also confirm their eligibility for
paid sick leave under the FFCRA by using the
Wage and Hour Division’s online tool. Im-
portantly, the FFCRA prohibits employers from
retaliating or discriminating against any em-
ployee who takes advantage of their rights un-
der the Act.

In implementing the Act, the Wage and
Hour Division established certain documenta-

tion and reporting requirements for employers.

As a result, workers seeking leave under the
Act will likely be required to provide relevant
information to their Workers
should be prepared to provide their supervi-
sors, in writing, the following information:

supervisors.

1. The employee’s name;
2. The dates of leave requested;

3. A statement that the employee is unable to
work; and

4. The reason for seeking leave.

a. If the worker is requesting leave be-
cause they are subject to a federal,
state, or local quarantine or isolation
order, then they must provide the
name of the government entity issuing
the order.

b. If the worker is requesting leave be-
cause they have been advised to self-
quarantine, then they must provide the
name of the health care provider who
made the recommendation.

c. If the worker is requesting leave be-
cause their child’s school or daycare is
closed, then they must provide the:

i. name of the child,

ii. name of the school or place of care,
and

iii. a statement that no other person is
available to care for the child.

The FFCRA protections are set to expire on
December 31, 2020. Despite the ongoing pan-
demic, it is unclear whether the federal govern-
ment will enact any new sick leave legislation
before the Act’s expiration. Given this limited
time frame, some states have passed their own
legislation to protect workers’ access to paid
sick leave. These protections vary across the top
ten agriculture states:

California: Governor Gavin Newsom is-
sued Executive Order N-51-20,6 which explicit-
ly protects the rights of food workers, including

agricultural workers, to paid sick leave if the
worker is unable to work because: (1) the work-
er is subject to a federal, state, or local quaran-
tine or isolation order related to COVID-19; (2)
the worker is advised by a health care provider
to self-quarantine or self-isolate due to concerns
related to COVID-19; or (3) the worker is pro-
hibited from working due to health concerns
related to the potential transmission of COVID-
19. The executive order will remain in effect until
December 31, 2020, although it may be extended.

Florida: Florida has not issued any paid
sick leave protections.

Michigan: Governor Gretchen Whitmer
issued an Executive Order prohibiting employ-
ers from discharging, disciplining, or otherwise
retaliating against an employee who is unable
to work due to reasons related to COVID-19.
The Order does not require paid sick leave. In-

¢For more information, go to Frequently Asked Questions on California COVID-19 Supplemental Paid Sick Leave at https://

www.dir.ca.gov/dlse/F AQ-for-PSL.html.


https://www.dol.gov/agencies/whd/ffcra/benefits-eligibility-webtool
https://www.federalregister.gov/documents/2020/09/16/2020-20351/paid-leave-under-the-families-first-coronavirus-response-act
https://www.federalregister.gov/documents/2020/09/16/2020-20351/paid-leave-under-the-families-first-coronavirus-response-act
https://www.gov.ca.gov/wp-content/uploads/2020/04/4.16.20-EO-N-51-20.pdf
https://www.michigan.gov/whitmer/0,9309,7-387-90499_90705-537878--,00.html

stead, it requires that employers treat employ-
ees as if they were taking leave under Michi-
gan’s Paid Medical Leave Act, which does not
apply to agricultural workers.

Minnesota: Minnesota has not passed any
paid sick leave protections. The cities of Duluth,
Minneapolis, and Saint Paul have each issued
their own city-wide paid sick leave protections.

New York: Governor Andrew Cuomo is-
sued an Executive Order that requires certain
employers to pay workers sick leave related to
COVID-109. It also prohibits employers from re-
taliating against employees who take sick leave
related to COVID-19. The specifics of what is
required vary based on the employer’s size. The
state has published this fact sheet to help work-
ers understand their rights.

workers understand and seek sick leave from
their employer. It's important that health cen-
ters provide up-to-date, relevant, and accurate
information about sick leave availability to their
patients. Regulations related to COVID-19 are
changing rapidly and workers may not be hear-
ing about their paid sick leave options or legal
protections from any other sources. Further, the
information they hear may be misleading or in-
accurate. If workers have questions or concerns
that you are unsure about or are otherwise una-
ble to answer, you can connect them to legal ser-
vices providers in your community. Legal ser-
vices providers may be able to help workers as-
sert their rights and respond to any threats or
retaliation from employers.
health centers and legal services to build and
develop medical-legal partnerships in their
communities. Farmworker Justice developed a

We encourage

North Carolina: Although a Paid Sick
Leave Bill was introduced into the North Caroli-
na House, it has not become law.

Oregon: Although Oregon has a general
paid sick leave law, it largely excludes agricul-

tural workers.

Texas: Texas does not have paid sick leave
protections.

Washington: Washington issued a paid
sick leave executive order specifically for agri-
cultural workers in effect between August 18
and November 13, 2020 with the intention of
covering workers during the Washington apple
harvest season. The state has not extended the
program after its expiration.

Wisconsin: Wisconsin has not passed any
paid sick leave protections.

Health care providers can help agricultural

medical-legal partnership guide for agricultural
worker-serving organizations that is available
on our website.

Farmworker Justice will continue monitor-
ing federal and state paid sick leave protections
for agricultural workers and will update this
issue brief as needed during the COVID-19 pan-
Gabriela Hybel at
ghybel@farmworkerjustice.org or Alexis Guild

demic. Please contact

at aguild@farmworkerjustice.org if you have

questions or would like to receive additional
information.
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ment.


https://duluthmn.gov/city-clerk/earned-sick-safe-time/about-earned-sick-safe-time/
http://sicktimeinfo.minneapolismn.gov/
https://www.stpaul.gov/departments/human-rights-equal-economic-opportunity/labor-standards-enforcement-and-education/earned
https://paidfamilyleave.ny.gov/system/files/documents/2020/03/covid-19-sick-leave-employees.pdf
https://legiscan.com/NC/text/H1046/2019
https://legiscan.com/NC/text/H1046/2019
https://www.oregonlegislature.gov/bills_laws/ors/ors653.html
https://www.governor.wa.gov/sites/default/files/proclamations/proc_20-67.pdf?utm_medium=email&utm_source=govdelivery
https://www.governor.wa.gov/sites/default/files/proclamations/proc_20-67.pdf?utm_medium=email&utm_source=govdelivery
http://www.farmworkerjustice.org/wp-content/uploads/2020/06/MLP-Guide-2020-FINAL.pdf
http://www.farmworkerjustice.org
mailto:aguild@farmworkerjustice.org

