The U.S. Department of Labor (DOL) has proposed extensive changes to the H-2A temporary agricultural visa program that would harm farmworkers - both U.S. and foreign workers - and their families. We wish to generate a large number of comments to DOL in opposition to these changes, including from farmworkers, farmworker-serving organizations, and many other individuals and organizations. 

Among its many provisions, the proposed changes would lower many workers’ wages, shift costs on to workers, weaken enforcement of housing safety standards and limit the ability of U.S. workers to obtain employment with H-2A employers. With the expansion of the program to 242,000 approved jobs in 2018, the program affects increasingly large numbers of farmworkers.

Attached are model comments you may use. There are spaces left for you to personalize them and add specific examples or other information. Farmworker Justice and other experts will also be submitting more detailed comments on the lengthy, complex proposal. It is important to fill the administrative record with opposition to the DOL’s proposal to change the H-2A agricultural guestworker program. Comments can help persuade agencies to modify their proposals and also serve as the evidence needed for lawsuits.  More information about the H-2A program and these efforts is available at our website: www.farmworkerjustice.org.

Please follow the instructions below in order to post a comment.  Comments are due to DOL by September 24, 2019.  

How to submit a comment: 

· Go to http://www.regulations.gov.  
· Search for “Temporary Agricultural Employment of H-2A Nonimmigrants in the United States.” The document ID number is ETA-2019-0007 and the RIN (Regulatory Information Number) is RIN 1205-AB89. 
· Submit comments by clicking on the “Comment Now” button. Follow the instructions to submit your comments (you will have the option to upload a document from your files). 
· Please contact us if there are any questions or if you have problems submitting your comments. (Please ignore other proposed rules on the H-2A program, for which comment periods are now closed. Only the comments due on September 24 have an open comment period.) 
· Alternatively, you may mail comments to: Adele Gagliardi, Administrator, Office of Policy Development and Research, Employment and Training Administration, U.S. Department of Labor, 200 Constitution Avenue NW, Room N-5641, Washington, DC 20210.
The proposed regulatory changes were published in the Federal Register on July 26, 2019 and are available at:  https://www.federalregister.gov/documents/2019/07/26/2019-15307/temporary-agricultural-employment-of-h-2a-nonimmigrants-in-the-united-states.
Below is a model comment drafted by Farmworker Justice. We have highlighted those sections where adding information specific to your organization and expertise may be most useful. 

[Date]
Submitted via regulations.gov

Adele Gagliardi

Administrator, Office of Policy Development and Research

Employment and Training Administration 
U.S. Department of Labor

200 Constitution Avenue NW, Room N-5641

Washington, DC 20210
    Re:  Temporary Agricultural Employment of H-2A Nonimmigrants in the United States 
RIN 1205-AB89
Dear Ms. Gagliardi,

[Organization or individual name] submits these comments to oppose the proposed changes to the H-2A temporary foreign agricultural worker program. The proposal is unfair and will worsen living and working conditions for both U.S. and foreign workers. The proposed regulations are devastating to farmworkers because they would decrease their wages, increase their costs, worsen their housing conditions, reduce job opportunities for U.S. farmworkers and weaken oversight and enforcement of program protections.  
[Identify yourself or your organization, the work you do and your interest in this issue.] 

The H-2A law requires employers who would like to hire temporary foreign workers to obtain a labor certification from the Department of Labor (DOL) stating that they face a labor shortage and are offering wages and working conditions that will not “adversely affect” U.S. farmworkers’ wages and working conditions.  DOL’s proposal violates this requirement by weakening existing protections meant to ensure the effective recruitment of U.S. workers and stop employers from hiring foreign guestworkers at exploitative wages and under harsh conditions.  Farmworkers’ living and working conditions, including conditions under the H-2A guestworker program, are already exploitative - they need to be improved, not worsened.
[Add stories or data from your community to illustrate farmworkers’ living and working conditions, as well as farmworkers’ role and impact in the local community.]
The proposal would deny U.S. workers access to needed jobs by reducing growers’ obligations to recruit and hire U.S. workers and deterring U.S. workers from applying. 

For decades, the H-2A program’s regulations have included certain protections to ensure U.S. workers’ access to jobs at H-2A employers. These protections include recruitment of farmworkers inside the U.S. before employers receive approval to hire H-2A workers. Many employers’ preferences for guestworkers and discrimination against U.S. workers are implemented through ineffective recruitment, refusal to hire qualified U.S. workers, onerous job qualifications for U.S. workers, and making the workplace so inhospitable that U.S. workers quit or avoid seeking jobs at H-2A employers.  

One of the most important recruitment protections has been the “50% rule,” which gives U.S. workers preference for these jobs for the first half of the work contract period. A Congressionally-required study found the 50% rule to be valuable to U.S. workers and not costly to employers. On many farms, hiring continues beyond the first day of work before the peak of the harvest season. In spite of this, the DOL proposal seeks to eliminate the “50% rule.” The proposal would replace the 50% rule with a requirement to hire U.S. workers only for the first 30 days of a contract. This change means that U.S. workers applying for work at an H-2A employer with jobs lasting multiple months would be ineligible for the job after the first 30 days. The proposal also includes a “staggered entry” provision, a new system that would allow employers to bring in their H-2A workers at any time up to 120 days after the advertised date of need. Allowing H-2A workers to come in after the date of need in the proposed manner would undermine the labor market test, as U.S. farmworkers would lack clear information about work availability and start dates. 

There are other provisions regarding the recruitment process that would negatively impact U.S. workers’ access to jobs at H-2A employers and deter them from even applying. For example, the DOL proposal would allow mid-season changes to job terms. It has long been understood that U.S. and foreign workers need to know the job terms before accepting an H-2A job, including the location of worksites. However, the proposal would allow employers to amend their initial applications and job terms to add additional work sites, even after the positions have already been reviewed and certified.
[Detail specific impact of reducing recruitment information and eliminating 50% rule. Describe U.S. farmworkers in your area, how they learn of job opportunities and any cases of job loss, displacement or discrimination because employer(s) hired H-2A workers.]
The proposal will increase uncertainty regarding farmworkers’ wages and will likely result in wage decreases for many workers. 
The wage proposal would perpetuate a basic problem in the H-2A program that will only get worse as the program continues to grow and expand geographically. Guestworkers generally lack bargaining power to demand higher wages, due to their restricted non-immigrant, temporary status and other factors, including the debt they often owe upon arriving in the U.S. As guestworkers become concentrated in a sector, the wages tend to stagnate and in real economic terms become depressed. The system permits H-2A employers to reject as “unavailable” for work those U.S. workers who seek jobs but are unwilling to accept the allowable H-2A wage rate, even if it is depressed. Moreover, H-2A employers tend to offer the minimum allowable H-2A wage. Under the current H-2A regulations, workers’ wages must be at least the higher of: (a) the local “prevailing wage;” (b) the state or federal minimum wage, (c) the agreed-upon collective bargaining rate; or (d) the “adverse effect wage rate” (AEWR). The AEWR is intended to ensure that the hiring of guestworkers does not undermine (“adversely affect”) the wage standards for U.S. farmworkers. 
The proposal would change the methodology for calculating the AEWR. Currently, the DOL sets an AEWR for each state based on the USDA’s Farm Labor Survey (FLS). Under the proposal, the first source for the AEWR would be USDA’s FLS; however, if the FLS does not report an annual average hourly gross wage for the standard occupational classification (SOC) for that job in the state or region, the AEWR would instead be the statewide annual average hourly wage for the SOC reported by the Bureau of Labor Statistics’ Occupational Employment Survey (OES).  The practical impact of these and other technical changes is that farmworkers’ wages will likely decrease. For example, as the DOL itself acknowledges, the OES does not even survey farms, but rather surveys establishments that support farm production, such as farm labor contractors, who are among the lowest paying employers of farmworkers. Thus, the OES should not be used as a source of the AEWR. DOL’s own explanation of this proposed methodology shows that if it had been used in 2018, some workers at H-2A employers would have earned lower wages. While in some states the new methodology would have resulted in somewhat higher wage rates, the outcomes over the long run are difficult to predict. The proposal adds complexity and uncertainty to a system the DOL is claiming it wants to simplify.
We also strongly oppose the proposed changes regarding the longstanding requirement that employers offer a local prevailing wage (if it is the highest wage). Under the H-2A program, there are supposed to be surveys of the prevailing wage for U.S. workers for particular jobs in local labor markets (while the AEWR measures wages in a broader set of jobs and wider geographic area). Under the proposal, DOL would only require consideration of a prevailing wage rate if the DOL’s Office of Foreign Labor Certification (OFLC) issued a prevailing wage, which would be based on the state workforce agency (SWA) submitting a wage survey that must meet a number of challenging requirements. It is likely that few prevailing wage determinations would be issued.  In some jobs, the local prevailing wage rate for particular jobs is a significantly higher wage than the state AEWR.  In some cases, for example, employers pay a piece-rate wage that yields average hourly wages significantly above the AEWR.  In the absence of the prevailing wage determination, however, H-2A employers could lawfully offer below-market wage rates. For low-wage farmworkers these could be very harmful pay cuts.
[Highlight potential impact of these proposed wage changes in your specific area/region. Share stories and/or data regarding current farmworker income and economic challenges faced by workers, as well as how proposed wage changes might increase these challenges.] DOL should withdraw the wage proposal because it will cause, not prevent, adverse effects to U.S. workers’ wages.  DOL should continue to use the USDA Farm Labor Survey to determine the AEWR. Additionally, DOL should not weaken the prevailing wage requirement, but instead ensure that prevailing wage determinations are made and implemented.
The proposal would shift transportation costs on to workers. 

The proposed regulations would unfairly and unwisely shift certain H-2A program costs from employers on to H-2A workers. The H-2A program for decades has required employers to reimburse workers for their long-distance travel costs to the place of employment. Now, DOL proposes to only require employers to pay the costs of transportation for H-2A workers to and from the U.S. consulate or embassy in their home country, rather than their homes. Yet workers often live far from consulate locations and are recruited where they live. DOL acknowledges that farmworkers will lose tens of millions of dollars per year from this change, which is money they cannot afford.  Many H-2A workers borrow money to pay such costs and arrive in the U.S. under great pressure not to risk employer retaliation due to their fear of their inability to repay their loan. This change will only drive foreign workers further into debt to travel to jobs in the U.S. and make them more vulnerable to exploitation than they already are.  
[Share information/stories about what countries and different regions within countries H-2A workers are coming from, as well as the costs of their travel from their home to the applicable U.S. consulate/embassy. If available, share estimates or data regarding additional transportation and subsistence costs workers would have to bear under the proposal.] The DOL should withdraw the proposed changes to the transportation reimbursement. This cost should continue to be covered by employers, not workers. 
The proposal would reduce the frequency of inspections for farmworker housing and allow employers to “self-inspect” their housing, increasing the risk of dangerous conditions. 

Despite high profile stories of dangerous and substandard housing under the H-2A program, the proposed regulations would allow housing to be provided to farmworkers without annual inspections by government agencies. If a state workforce agency (SWA) notifies the DOL that it lacks resources to conduct timely, preoccupancy inspections of all employer-provided housing, DOL would allow housing certifications for up to 24 months, during which time conditions could deteriorate to unsafe levels. Further, following a SWA inspection, DOL would permit employers to “self-inspect” and certify their own housing. Given the high rates of violations of the minimal housing standards that apply, it is deeply troubling that DOL could allow vulnerable H-2A workers to live in housing that has not been inspected annually by a responsible government entity.
The proposed changes do include some modest improvements to address health and safety concerns regarding housing that must be provided to H-2A workers and long-distance,
migrant U.S. farmworkers. In a very troubling development as the H-2A program spreads to new areas where there is limited housing, some H-2A employers have been housing workers in motels or other rental or public accommodations. Under the proposal, where there is a failure of the applicable local or state standards to address issues such as overcrowding, adequate sleeping facilities, and laundry and bathing facilities, among others, DOL would require that the housing meet certain OSHA standards addressing those issues. While this is a step in the right direction, greater protections, including improved standards, are needed for H-2A housing. Furthermore, the effectiveness of these improved standards could be undercut if there is not a sufficiently strong system for and commitment to inspections and enforcement of housing violations. 
[Describe H-2A and farmworker housing conditions in your area and importance of inspections by local authorities. If applicable, describe use of rental facilities and their conditions.]
The proposal makes modest improvements to surety bonds for H-2A labor contractors, but these are not sufficient to fully compensate workers. 
One modest improvement in the proposal is an increase in the bond amounts required to be posted by H-2A labor contractors (H-2ALCs). This is important because H-2A labor contractors are often undercapitalized and unable to pay back workers for labor violations. DOL has recognized the need for higher surety bonds, but the increases are insufficient. Improvements are also needed to help victimized workers access the bonds. Finally, the proposal fails to address the number of other significant challenges workers face with H-2ALCs, and the already troubling lack of transparency with H-2ALCs will be exacerbated by the proposed changes. Too often farm operators seek to keep their labor costs low by hiring H-2ALCs and seeking to use the H-2ALCs as a shield to escape responsibility. The DOL is well aware that labor contracting is a notorious method for farmers to evade responsibility for the mistreatment of farmworkers, but its responses to these abuses are utterly inadequate.
[Add cases or stories regarding H-2ALC abuses, including cases where workers have been unable to recuperate lost wages or other damages.]
Conclusion 
The Department of Labor should withdraw the harmful proposed changes to the H-2A program consistent with these comments. In addition, there are serious shortcomings in the program’s policies, administration and enforcement that this proposal utterly fails to address.  For example, in many locations around the country there are no prevailing wage surveys being done and therefore the prevailing wage is not required to be paid by H-2A employers, who are allowed to undercut the labor market. The Department and other agencies have also failed to prevent recruitment fees being charged to many farmworkers under the H-2A program, which leads to greater debt and contributes to the workers’ vulnerability and fear of challenging unfair or unlawful conduct.  Discriminatory job qualifications are applied to U.S. workers by employers that prefer guestworkers. There are also rampant violations of farmworkers’ labor rights, including occupational safety protections. 

The proposed rule contravenes the Department’s legal obligations under the H-2A program.   The answer to America’s need for agricultural workers is not to make wages and working conditions worse. The Department of Labor should not spend its limited resources removing and weakening protections for U.S. and foreign workers under the H-2A program.  
Sincerely, 

[Name]

[Organization]
