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On Monday, October 17, 2005, Farmworker Justice hosted a day-long conference on Capitol Hill entitled “Imported Labor in the U.S.:  A Symposium on Guestworker Programs and Foreign Contract Labor.” Co-sponsors of the event were the AFL-CIO, National Council of La Raza, Service Employees International Union, and the Southern Poverty Law Center. The symposium was supported financially by the Rosenberg Foundation and the Evelyn and Walter Haas, Jr. Fund.

FJ designed this conference to educate worker and immigration advocates, the media, and Congressional staff about foreign contract labor systems, including guestworker programs, which have operated in the United States during the past 150 years. Speakers included scholars, researchers, and labor and immigrant advocates. They examined how guestworker programs and foreign contract labor systems in the U.S. have been designed and implemented, focusing on workers’ experiences and the role of government in these programs.  

Several Congressional proposals on immigration policy would create new guestworker programs or expand existing ones to address the presence of undocumented workers in this country and to regulate future migration. In some proposals, legislators would grant a guestworker status based on a temporary, nonimmigrant work visa, while others advocate a permanent immigration status and path to citizenship.  These policy choices raise fundamental questions about the nature of immigration status and the political and economic freedoms held by people who live and work in the United States.  The experts gathered at this symposium provided people with essential information about past and current systems of foreign contract labor to evaluate new proposals for guestworker programs and devise their own policy suggestions.  

Overview of conference presentations

The first panel of speakers set a foundation for the remainder of the program.  Bruce Goldstein, Executive Director of Farmworker Justice, and Mary Bauer, Director of the Southern Poverty Law Center’s Immigrant Justice Project, outlined the current legal standards in the H-2A (temporary agricultural work) and H-2B (temporary nonagricultural work) foreign worker programs, respectively. Cora Tekach, a Washington, D.C. immigration attorney with Maggio & Kattar, gave an overview of the requirements in the H-1B program, which pertains to “specialty occupations” that require evidence of certain skills and a college degree or extensive work experience.   Each of these programs allows employers to obtain permission to hire foreign workers on temporary visas after engaging in recruitment in the U.S. and promising to meet certain requirements regarding recruitment, wages and working conditions.  Each program imposes on foreign workers a temporary, non-immigrant status that ties workers to particular employers and makes their ability to obtain a visa dependent on the willingness of the employer to make a request to the U.S. government.  

The symposium then turned to historical foreign labor in the U.S.  Prof. Mae Ngai from the University of Chicago spoke about the use of Chinese “coolie” labor in the middle and latter parts of the 19th century in such industries as mining, railroad and construction. Unlike current guestworker programs, these laborers were not subjected to a special immigration status (because immigration law had not yet created guestworker programs).  In addition, most were not contracted abroad—instead employers recruited them informally once they arrived in the US. While technically free labor, many Chinese bought their passage to the U.S. on credit and had to work off their debt upon their arrival in the U.S. The system was organized and run by associations of Chinese merchants already in the U.S.  In fact, these merchants had an arrangement with Immigration Bureau officials that no Chinese laborer could leave the U.S. until he had papers from the local association certifying that he was debt-free. So although the laborers were technically free laborers, the intervention of brokers and middlemen hindered their freedom of movement.   

Prof. Gunther Peck of Duke University discussed the use of Italian and Greek contract laborers in the late 19th century and early 20th century. The Foran Act of 1885 prohibited foreign labor contracting due to the public’s recognition of widespread abuses. Nonetheless, US companies circumvented these restrictions through the use of labor brokers known as “padrones.” Padrones controlled access to labor in large regions of the US, greatly restricting the free market of labor.  Workers found it difficult to quit jobs and escape the long arm of these labor contractors. 

Professor Ngai also spoke about the infamous Bracero program, which brought in Mexican contract labor to work in agriculture and railroads between 1942 and 1964.  She identified three main problems with that program and argued that they are inherent to any guestworker program. First, the presence of guestworkers undermined domestic wages in the industries in which they worked and invited the ill-treatment of laborers because the worker protections that existed were not enforced.  Second, the Bracero program made employers more dependent on foreign labor and strengthened migration patterns from Mexico, thereby generating more illegal immigration. Also, many workers “skipped” or broke their contracts when they found labor conditions unfavorable and became out-of-status or unauthorized workers. Finally, Prof. Ngai argues that guestworker programs pose a moral problem in that they deny political rights to people who come to the U.S. to work.  Guestworker programs send the message that Americans want these migrants for their labor, but not their citizenship.  

Matthew Piers from the Chicago law firm of Gessler Hughes Socol Piers Resnick & Dym described the substantial requirements for the employment contracts of the Braceros, including special wage rates, housing, transportation benefits and workers’ compensation. Mr. Piers represents former Bracero workers in a class action lawsuit seeking relief for wages that were withheld for a savings program with the promise that the money would be returned upon their return to Mexico.  Many braceros never received their savings. He agreed with Prof. Ngai that the history of the Bracero program demonstrated that worker protections included in any guestworker programs are meaningless without effective enforcement mechanisms to guarantee those rights. 

Keynote speaker Baldemar Velasquez remarked that many of the problems seen in the foreign labor contracting systems of the past, including corrupt recruitment schemes, powerful labor contractors, and non-enforced labor rights, are still prevalent in the H-2A guestworker program. Mr. Velasquez is President of the Farm Labor Organizing Committee, AFL-CIO, based in Toledo, Ohio.  In 2004, FLOC reached a historic agreement with North Carolina Growers Association, which, who annually arranges for one thousand growers to hire about 8,500 Mexican citizens under the H-2A program.  The agreement improved wages and working conditions and established a dispute resolution system. He described some of the thousands of claims FLOC resolved through the agreement’s grievance procedure and highlighted the importance of collective bargaining as a means of protecting workers from abuses.   

After the key note presentation, Professor Cindy Hahamovitch from the College of William and Mary traced the evolution of the H-2A program, which had its origins with Jamaican workers cutting sugar cane in Florida beginning in 1943.  The original contracts for workers were progressive for the time and included free housing, a minimum wage, and transportation paid by the US government.  Other employers – those who hired only U.S. farmworkers -- did not have similar obligations.  Protections were illusory, however; workers who complained about the conditions were sent to jails and deported.  After 1947, the US Government withdrew as a participant but allowed employers to carry on the program.  In 1952, Congress institutionalized the Caribbean farm labor program as the H-2 program, thus allowing employers to continue importing nonimmigrants for farm work.  Employers took advantage of the program and worker vulnerability, gaining an extremely productive labor force. 

Following this historical background, the symposium turned to the realities of the current guestworker programs.   Mary Bauer of the Southern Poverty Law Center illustrated the problems facing H-2B guestworkers through the example of tree planters in the south.  Many workers plant 2000 trees per day, roughly 15 seconds per tree.  The workers, who were paid by piece, did not receive overtime and were often paid for fewer hours than they actually worked.  Despite these conditions, workers are reluctant to complain because their employers or contractors exercised control over them, through such means as threats to their families or control over deeds to the workers’ homes.  Based on his studies of the H-2B program, which focused on women in the hotel and seafood processing industries, Prof. David Griffith of East Carolina University described specific scenarios involving H-2B workers and noted themes common to guestworkers that inhibit their ability to access labor protections.  Prof. Griffith observed that widespread worker problems included idle or slow work seasons due in part to basing the numbers of needed foreign workers on peak periods, sexual harassment and abuse, and separation from family members with associated problems.  Common circumstances contributing to these problems included the isolation of foreign workers; fear of workers to speak with outsiders; power disparities, particularly with gender differences; labor intermediaries; and threat of deportation or of failure to rehire in subsequent seasons.  He further noted that contrived labor shortages led to H-2 workers displacing and replacing seasonal domestic labor. 

In discussing worker realities in the H-2A program, attorney Greg Schell of the Migrant Farmworker Justice Project of Florida Legal Services, noted many of the same problems evidenced in the H-2B program. He described his experiences representing West Indian H-2A workers in class action suits challenging underpayment of wages for sugar cane-harvesting work.  Frequently, the U.S. government fails to enforce protections and due to their status, workers do not have much leverage in the workplace.  With the help of the Florida Fruit and Vegetable Growers Association, employers established a complex system that workers rarely understood.  Following Mr. Schell’s presentation, Alfred Blake, a former Jamaican H-2A sugar-cane worker, discussed his personal experiences as an H-2A worker. Mr. Blake noted that although the H-2A program provides an economic opportunity for persons of limited resources from his country, the government should ensure fair pay and better labor protections for such workers.   

Professor Danielle van Jaarsveld of the Sauder School of Business, University of British Columbia, highlighted the practical implications of the H-1B program, the professional guestworker program.  She discussed the impact of H-1B workers in the high tech workforce.  Her presentation highlighted some similarities between the guestworker programs, such as the role of labor market intermediaries in hiring guestworkers and the fact that guestworkers tend to have fewer labor protections than US workers.
The last panel focused on the pressures facing government officials in the Legislative and Executive Branches.  John Fraser, former Deputy Administrator of the U.S. Department of Labor Wage and Hour Division, highlighted four observations regarding guestworker programs derived from his experience at the DOL.  His observations included the following: that the concept of a “temporary foreign worker program” is an oxymoron, as neither the worker nor the program are temporary; that although money is part of the motivator for guestworker programs, power (captive workers) is the greater force; that there are no adoring fans for guestworker programs, except perhaps for the for some sending countries, as all other participants (employers, foreign workers, U.S. workers) tend to have complaints; and that the difficulties in power relationships in guestworker programs is complicated further by the fact that responsibility for administration in the government is diluted and diffused. Bari Schwartz, former counsel to Rep. Howard Berman (D.-Cal.), provided insight on the complex forces that led to the 1986 compromise on immigration legislation as well as the current debate on the H-2A program and proposed legalization program for undocumented workers.  

Conclusion

The brief survey of the history of foreign contract labor systems during the past 150 years reveals some valuable lessons that should inform current discussions about new guestworker programs.   Under any system, large foreign labor contracting firms or intermediaries will develop to assist employers in recruiting, hiring, transporting and supervising workers; in many cases, the ultimate employer attempts to shift responsibility for abuses to the labor contractor.  From the Padrone to the body shops in the high tech industry to the farm labor contractors in the agricultural arena, the nature of the foreign labor contracting process often results in serious abuses that Congress should anticipate and seek to prevent.  History has also shown us that the vulnerability of the foreign workers who hold restricted status in the U.S. enables their employers to gain very high productivity rates at relatively low cost.  Even when Congress and federal agencies have sought to impose substantial labor law requirements on employers of guestworkers, the protections have often been meaningless because the workers are unable to enforce the law or are unwilling to attempt to enforce the law for fear of losing their job or not being called back in a future year.   The political powerlessness of the temporary foreign workers in comparison to their employers often results in the U.S. government’s neglect of the promised labor protections and the foreign government’s reluctance to lose the jobs to another needy nation.     

The history of foreign contract labor in the United States raises fundamental questions about this nation’s commitment to providing people within its borders the economic and democratic freedoms that we have come to expect.  That history also raises significant issues about the labor protections that workers need, particularly when they are subjected to very restricted statuses, and the likelihood that those labor protections will be enforced.  We hope the symposium identified some of the key issues that that policymakers must confront as they consider future immigration and labor policy.

