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Introduction

On May 12, 2005, Senators Kennedy (D-Mass.) and McCain (R-Ariz.) and Representatives Kolbe (R-Ariz.), Flake (R-Ariz.), and Gutierrez (D-Ill.) introduced the Secure America and Orderly Immigration Act, S. 1033/H.R. 2330, a bipartisan proposal to reform our broken immigration system.  The Farmworker Justice Fund (FJF) praises the authors’ efforts to address immigration policy comprehensively, to help the public move away from the harsh rhetoric of immigration restrictionists, and to offer an alternative to proposals for exploitative guestworker programs.  

The Kennedy-McCain bill is not intended to substitute for the AgJOBS farmworker immigration bill (Agricultural Job Opportunities, Benefits and Security Act of 2005, S.359/H.R. 884).  The Kennedy-McCain bill does not contain the AgJOBS provisions and does not, by itself, adequately answer issues facing many farmworkers.  By leaving room for AgJOBS, the bill’s authors recognized that Congress will need to address the specific circumstances in the agricultural industry. 

The following analysis focuses on the provisions that would most directly affect farmworkers.

The Kennedy-McCain bill proposes numerous immigration provisions, as well as immigration enforcement measures.  The programs of particular interest to FJF are the earned legalization program (H-5B program) and the future temporary foreign worker program (H-5A program).  

The H-5B Earned Legalization Program

Under the Kennedy-McCain earned legalization program, eligible undocumented workers could obtain an H-5B visa granting them a temporary 6-year nonimmigrant status, followed by an adjustment to permanent status.  To obtain the H-5B visa, undocumented workers would need to show that they resided in the U.S. prior to the date of the bill’s introduction, were continuously present since then, and meet additional requirements, such as continued employment or education, payment of fines and application fees, and background checks.  H-5B visa holders could work in any occupation (or pursue the educational requirement) and travel outside the U.S.  After six years, workers could gain permanent residency upon satisfaction of several requirements, including knowledge of civics and English or pursuit of such knowledge, tax payments, background checks, and payment of additional fines and fees.

Under AgJOBS, undocumented workers and recent H-2A guestworkers could gain a temporary resident status if they worked 100 days in U.S. agriculture during a 12-month period in the recent past.  These workers could then earn permanent legal status based on their continued agricultural work for at least 360 days over a three to six-year time period. 

Key provisions in the Kennedy-McCain bill could make it difficult for many farmworkers to participate in the H-5B program.  First, the requirements regarding the study of English and civics are major barriers for otherwise eligible farmworkers due to an average education level of about 7th grade (from a foreign country), geographic isolation in rural areas with limited resources, and frequent relocation for jobs.  Second, the H-5B program would not adequately address the “public charge” doctrine, under which poor people can be denied immigration status.  A special rule in AgJOBS grants eligibility to farmworkers who, despite their poverty, demonstrate a history of employment in the United States without reliance on public cash assistance.  Third, the applicants would have to demonstrate compliance with all tax obligations; for farmworkers, whose employers often pay them off the books and don’t report (or make) tax payments, these burdens would be difficult.  Finally, the Kennedy-McCain bill would only allow adjustment to legal status for currently undocumented workers who have been present in the United States continuously since prior to the Act’s introduction.  The bill would exclude those who are or have been in the U.S. lawfully under a guestworker program, such as H-2A workers.  It would also exclude migrant workers who have temporarily returned to their home countries.  Under AgJOBS, recent H-2A guestworkers would be eligible, and other international migrant farmworkers who have been employed in the U.S. recently could apply from abroad.  In these and other ways, the Kennedy-McCain bill would not address the needs of many farmworkers in the ways that AgJOBS does.  Nonetheless, many farmworkers would benefit from the H-5B program.

Family members of workers could be better served by the Kennedy-McCain proposal, as spouses and children of the participating workers also would be eligible to adjust to legal status.  Under AgJOBS, spouses and minor children could remain in the U.S. during the farmworker’s temporary resident status but without legal immigration status or work authorization.  Family members would, however, gain permanent status at the same time as the farmworker.

Guestworker Program

The Kennedy-McCain bill would create a large new guestworker program, the Essential Worker Visa Program, or H-5A Program.  The H-5A program would not change the H-2A agricultural guestworker program and jobs that fall into the H-2A classification (generally, seasonal jobs on farms) would not be eligible for the H-5A program. The H-5A program would differ significantly from the H-2A program.  Under H-2A, presently and if AgJOBS were to pass, a foreign worker obtains a temporary work visa though the employer and may only work for that employer. An H-2A employer must offer and provide specific wages, benefits and other terms of employment (e.g., the “adverse effect wage rate” or the prevailing wage, whichever is higher; minimum work guarantee; free housing; etc.).  AgJOBS would streamline the H-2A procedures for the benefit of employers but provide H-2A guestworkers with the right to enforce their labor contracts in federal court.  

The H-5A program would give the guestworker far more freedom, while not imposing significant obligations on employers.  Under H-5A, the foreign worker would pay a $500 fee to apply for a 3-year, nonimmigrant work visa, renewable for another 3 years.  The applicant would need to prove that s/he has a job offer from a U.S. employer.  Upon arriving in the U.S., the worker would be free to switch employers, but a worker who became unemployed would have to return to her/his home country after 45 days and until s/he received another job offer.  The H-5A program would not require specific wage rates or other job terms, but would require an employer to provide H-5A workers with the same wages and working conditions as U.S. workers similarly employed.  In the H-5A program, the enforcement procedure would allow workers to file complaints with the Secretary of Labor, but not a federal lawsuit.  H-5A workers would not be eligible for federally-funded legal assistance.  However, H-5A workers (unlike H-2A workers currently and under AgJOBS), could eventually earn permanent immigration status after 4 years of H-5A employment.     

FJF has significant concerns about the labor protections in the H-5A program.  The prospective guestworker’s obligation to obtain a job offer from a U.S. employer as a condition of gaining a visa to enter the United States would exacerbate the trend of U.S. employers toward retaining large labor contractors to recruit foreign workers.  Many foreign labor contractors would commit serious abuses that benefit the ultimate employer through cheaper labor costs and high productivity from foreign workers who fear retaliation and deportation. The Kennedy-McCain bill contains some significant protections against potential abuses, but the protections would be insufficient.  Nevertheless, FJF recognizes the substantial advantages in the Kennedy-McCain bill compared to other guestworker proposals, including the opportunity to gain permanent immigration status, and the need to compromise to obtain broad, bipartisan support for the bill.    

Conclusion
This nation needs strong and sensible solutions to the immigration crisis confronting our country.  As Congress debates this important issue, desperate migrant workers are dying in the fields and deserts in their efforts to support their families. AgJOBS is a balanced, realistic solution for the immediate needs of American agriculture, a critical element of a comprehensive solution, and one that can be enacted now with broad bipartisan support.  While the Kennedy-McCain bill provides an opportunity for broad, comprehensive reform of our nation’s broken immigration system, it is likely to be another step in a legislative process that may require many compromises.  FJF continues to monitor the immigration policy debate for opportunities to advance farmworkers’ interests and, for now, remains strongly supportive of AgJOBS.  

