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Overview of Proposals by Senator Chuck Hagel (R.-Neb.) for
Comprehensive Immigration Reform in the 109th Congress
On October 25, 2005, Senator Chuck Hagel (R-Neb) introduced four bills comprising a package of legislation to reform America’s immigration laws:  the Strengthening America’s Security Act of 2005 (S. 1916), the Employment Verification Act of 2005 (S. 1917), the Strengthening America’s Workforce Act of 2005 (S. 1918), and the Immigrant Accountability Act of 2005 (S. 1919).  This overview focuses on two of the bills.  The chances for enactment are unclear.
Guestworker Programs.  S. 1918 addresses several issues, including regulating the future flow of workers into the United States by modifying the current H-2B guestworker program and by creating a new H-2C guestworker program.  Senator Hagel’s bill would not make any modifications to the H-2A agricultural guestworker program, and jobs that fall into the H-2A classification (generally, seasonal jobs on farms) would not be eligible for either the H-2B or the H-2C program.  
The H-2B program would continue to apply to temporary jobs; employers could obtain short-term work visas for foreign workers to fill jobs lasting up to nine months.  (Employers could “piggy-back” a series of temporary jobs and visas for an individual guestworker, up to 36 months).  The H-2C program would allow employers seeking foreign workers for year-round jobs in low- or medium-skilled occupations to obtain visas that would last up to two years, renewable for one two-year period.  Spouses and minor children of foreign workers would be eligible for temporary visas to enter the U.S.
S.1918 would create several important protections for U.S. and foreign workers in the H-2B and H-2C programs, although some would not be as strong as needed.  The bill would require employers to recruit and hire qualified U.S. workers and would give oversight and enforcement power to the U.S. Department of Labor.  Recruiting companies and “job shops” would not be permitted to apply for guestworkers, which would be helpful to prevent frequent instances in which companies mistreat guestworkers but then attempt to shift legal liability to such job shops or other “middlemen.”  Generally, H-2B workers would be prohibited from switching employers.  (Currently, H-2B workers, like H-2A workers, may not switch employers, although employers in some cases may transfer guestworkers to another H-2B employer.)  H-2C workers would be permitted to switch jobs after three months, but only to another employer that filed an application for guestworker visas.  This limited “portability” of H-2C visas would limit guestworkers’ bargaining power with their employers.  The bill would require H-2B and H-2C employers to offer the “prevailing wage,” but employers could conduct their own prevailing wage surveys, and there would be no “adverse effect wage rate” to overcome the wage stagnation often caused by the presence of vulnerable guestworkers.  Victims of employers’ anti-union retaliation and “whistleblowers” would have some protection against discharge and deportation; however, these protections likely would not be sufficient to overcome guestworkers’ fears of being fired or deported for challenging illegal conduct or demanding better job terms.
Importantly, the bill would provide a path to permanent immigration status for qualified H-2B and H-2C guestworkers through employment-based visas.  Currently, the H-2B program does not offer a path to permanent resident status (nor does the H-2A program).  The bill provides that employers or collective bargaining agents could apply for a permanent visa for their H-2C or H-2B workers or that H-2C and H-2B workers themselves could file an application for a permanent visa after three years of being a guestworker.  If backlogs in other categories had not been cleared, then the government could not grant permanent immigration status until 8 years after the bill passes Congress.  The bill would not grant H-2A agricultural guestworkers the opportunity for permanent status.
Senators Kennedy and McCain also have proposed comprehensive immigration reform that would include creation of a new (non-agricultural) guestworker program with a path to permanent resident status.  Under their bill, guestworkers would be dependent on a U.S. employer to obtain a temporary work visa, but then would enjoy greater freedom in the form of visa “portability”; they would be free to leave their job and work for any employer.  Their employers would not be subject to a “prevailing wage” requirement or other typical guestworker program requirements.  

Earned Legalization.  S. 1919 addresses the undocumented population by proposing an earned legalization program and a Deferred Mandatory Departure (“DMD”) program, and also suggests changes to the family-based visa program (those changes are not discussed here).  
Hagel’s earned legalization program, like the Kennedy/McCain proposal, would enable certain undocumented workers to adjust to permanent resident status by meeting specified requirements.  Applicants would have to demonstrate that they had been continuously present in the U.S. in unlawful status for five years before the date of introduction of the Act, had been employed for three out of those five years, and then worked in the U.S. for six years following the passage of the Act (some exceptions to the work requirement would apply to minors, students, and the disabled).   Other requirements would include payment of income taxes, basic knowledge of the English language and the U.S. government, successful completion of security and law enforcement clearance checks, registration for military selective service, and the payment of $2000 in fines.  The bill would provide some waivers from unduly harsh grounds for denying immigration applications.  If backlogs in other categories had not been cleared, then the government could not grant permanent immigration status until 8 years after the bill passes Congress.  Many longtime farmworkers in the U.S. would have great difficulty meeting this proposal’s standards because their employment is seasonal, they spend significant portions of each year in their homelands, they have limited education, and their low income would prevent them from paying the hefty costs, among other obstacles.  
Those undocumented workers who cannot meet the legalization program’s residency or work requirements may be eligible for S. 1919’s deferred mandatory departure (DMD) program.  Applicants for DMD would need to be employed and have been continuously present in the U.S. since the introduction of the bill and must agree to plead guilty to being unlawfully present in the country.  The obligation to leave the US could be delayed for up to 3 years, but with fines beginning at $2000 in the second year and increasing each year for failure to depart.  
The Agricultural Jobs, Opportunities, Benefits and Security Act of 2005 (AgJOBS), S.359, remains a better fit for most agricultural workers and employers because it is a bipartisan, labor-management compromise that addresses the special circumstances in seasonal agriculture.  Sen. Hagel is a cosponsor of AgJOBS and seems to have designed his bills to move forward in tandem with AgJOBS.    
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