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Frequently Asked Questions Re: Wage Rates in the H-2A Agricultural Guestworker Program and Proposed Changes in AgJOBS and by Senator Chambliss

Why are wage rates controversial under guestworker programs?  

Guestworker programs are created to fill alleged shortages of labor.  If an employer recruits workers at such low wage levels that U.S. workers refuse to apply for jobs, the employer could create an artificial “labor shortage.”  Meanwhile, there will be many foreign citizens in poorer nations who would accept such substandard wage rates. Guestworker programs usually contain some protections against wage depression.  Workers and employers often disagree about the required wage rates.  
What are the wage rates in the H-2A agricultural guestworker program?
Under Department of Labor regulations, employers in the H-2A program must pay the highest of three wages: 
· the federal or state minimum wage (e.g., the Federal rate is $5.15 per hour, some state minimum wages are higher, California’s is $6.75 per hour, and some are lower, Kansas’s is $2.65 per hour);
· the “prevailing wage,” as determined by the Department of Labor using a special H-2A methodology to conduct wage surveys for each particular task in very local areas.  It is expressed in the prevailing method of payment (for example, a piece rate, or an hourly wage rate).  The prevailing wage is ordinarily the local median wage for that particular job.  
· the H-2A “adverse effect wage rate” or “AEWR.”  The AEWR is the regional weighted average hourly wage rate for field and livestock workers combined, as measured by the Department of Agriculture’s annual Farm Labor Survey of non-supervisory farm and ranch workers.  Most regions include more than one state.  When the prevailing wage is a piece rate, employers may pay by the piece but must guarantee that workers earn at least the AEWR on an hourly basis.  
Why was the Adverse Effect Wage Rate requirement established?

The AEWR was established during the Bracero program (a previous guestworker program for farmworkers from Mexico that ended in 1964) and applied to the H-2A program.  The law guaranteed that guestworkers would not “adversely affect” the wages of U.S. workers.  To prevent “adverse effects,” the programs required employers to pay at least the local “prevailing wage” for the specific job.  But wage rates at employers that hire guestworkers often become stagnant and ultimately depressed, hurting both foreign workers and U.S. workers.  The purpose of the AEWR is to overcome and prevent depression in prevailing wage rates.   

Why can’t workers protect their wage rates in the H-2A program?

First, guestworkers hold a limited, “nonimmigrant,” temporary work visa.  If they want to keep their job and remain in the U.S., they must keep their employer satisfied.  If they want to return the following season, they must hope that the employer invites them back and applies for a visa for them.  Many guestworkers are afraid of losing the right to work in the U.S. and therefore will not ask for a pay increase.  Second, by law, the H-2A program permits employers to reject any job applicant who demands a wage rate higher than the rate approved by the government.  A U.S. worker who demands a higher wage rate can be rejected or fired as “unavailable” for the job and replaced by a guestworker.   By shielding employers from workers’ and labor unions’ demands for higher wages and other market forces, a guestworker program’s “minimum” standards often become the employer’s maximum offer.  
Why is the AEWR necessary if the H-2A program already has a “prevailing wage”?

The “prevailing wage,” under the Department of Labor’s special definition for the H-2A program, is  based on small-scale wage surveys of employers in very local areas for very specific job tasks, for example, picking apples in Western upstate New York, or pruning apple trees in the Hudson Valley in NY.  A company applying for H-2A workers in such a local area often has been using undocumented workers or guestworkers, so the prevailing wage has been depressed by the presence of undocumented or guest workers.  The adverse effect wage rate (AEWR), by contrast, is based on USDA wage surveys of nonsupervisory farmworkers in numerous occupational categories and in broader geographic areas.  The prevailing wage is almost always lower than the Adverse Effect Wage Rate.  Frequently, the “prevailing wage” is a piece rate that yields very low hourly incomes.
Are the wage rates in the H-2A program too high? 
No.  The current formula was set by the Reagan Administration, which lowered H-2A wages by an average of 20%.  They vary by state; most are between $7.60 and $9.16 per hour.  In fact, the H-2A wage rates are not high enough.  First, the USDA survey that DOL uses for the AEWR measures the average wage rates.  Employers that have a hard time finding US workers should compete against other employers by offering more than the average wage to attract and retain workers.  Second, the AEWR is based on the previous year’s wage rates and does not reflect inflation.  Third, the USDA surveys of the average wage includes the 55% or more of farmworkers who are undocumented, so the wages are depressed compared to what they would be if only U.S. citizens and authorized immigrants had the job.  In addition, the AEWR’s, by themselves, also do not prevent employers from imposing very high productivity standards that desperate foreign workers will accept but that would cause U.S. workers to insist on higher wages. 
Doesn’t the AgJOBS compromise address the H-2A wage provision by lowering H-2A wages? 
Yes.  AgJOBS is a compromise between major agribusiness and farmworker organizations.  AgJOBS would lower the H-2A AEWR’s by setting them at the rates in effect on January 1, 2003 (when the 2002 rates were still in effect) and freeze the AEWR’s for three years, while two studies are performed to examine H-2A wages and make recommendations to Congress on these surprisingly complicated issues.  If Congress fails to take further action within 3 years, the AEWRs would automatically increase by the cost of living index.  The AgJOBS compromise imposes a painful pay cut and three-year pay freeze.  In many states, the AEWR would be reduced by about 10%.  In Georgia, the AEWR this year is $8.37 per hour.  AgJOBS would lower the AEWR to $7.28 per hour, a pay cut of $1.09 per hour.    
What is the H-2A wage provision previously proposed by Senator Chambliss?
Sen. Saxby Chambliss (R-Ga.) seeks to lower the wage rates more than the AgJOBS compromise would.  Under his amendment, H-2A employers would only need to pay the greater of the following: (1) the state minimum wage or (2) the “prevailing wage” under a new definition.  He would abolish the Adverse Effect Wage Rate.  He also would make the federal minimum wage of $5.15 per hour inapplicable to H-2A guestworkers.  Thus, employers could pay low “prevailing” piece rates (or hourly rates) even if they yield less than the federal minimum wage.  
Does Senator Chambliss’s proposal provide meaningful wage protections for U.S. workers?  
No.   Sen. Chambliss would allow employers to slash their wage rates, harming U.S. workers and exploiting foreign workers, and create an unworkable system.  First, the minimum wage laws in some states, such as Georgia, exclude agricultural workers altogether.  In Kansas, the minimum wage is only $2.65 per hour.  By eliminating the federal minimum wage requirement under H-2A, Sen. Chambliss would allow incredibly low wage rates.  No U.S. workers could afford to accept such jobs.  Second, the U.S. Department of Labor, due to limited resources, does not conduct prevailing wage studies in many local areas; with no prevailing wage finding and no adverse effect wage rate, the only applicable wage would be the state minimum wage, and in the absence of a state minimum wage, there would be no minimum.  

Sen. Chambliss’s previously proposed and may again propose to allow employers to conduct and use their own prevailing wage surveys to set the wage.  To prevent an exploitative guestworker system, the government must exercise greater control over the labor protections.  It is also possible that the employer would not really be required to pay each worker the “prevailing wage.” An earlier Chambliss proposal contained an escape clause, permitting an employer to switch to a new piece rate system and pay some workers less than the prevailing wage as long as on average the group of workers earned the prevailing wage rate.  This would be a major end-run around wage protections.
What Should You Conclude? 
We hope you will conclude that AgJOBS is a fair deal.  Please support AgJOBS and oppose the Chambliss “prevailing wage” proposal, as well as his other proposals.  
AgJOBS already contains a compromise on the wage requirements.  Sen. Chambliss’s amendment would change the requirement to eliminate its protections and slash H-2A program wage rates by as much as $3 per hour and possibly more in some places.  Congress should not undermine the low labor standards that farmworkers already suffer.

The AgJOBS compromise occurred after years of conflict in which Sen. Chambliss has actively sought to impose the wage cuts that he now advocates.  Most agricultural employers and farmworker advocates support the AgJOBS compromise, which was written by a diverse, bipartisan group of legislators.   Farmworkers have made  painful wage rate concessions.   The AgJOBS compromise is fair to both sides.  Congress should adopt the compromise. 
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