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Another Proposal from Sen. Chambliss to Exploit Immigrants Workers: the Agricultural Employment and Workforce Protection Act, S. 2087
On December 13, 2005, Senator Saxby Chambliss (R-Ga), the Chair of the Senate Agriculture Committee, proposed yet another bill to transform the farm labor force into a system of exploited guestworkers.  His one-sided proposal, the Agricultural Employment and Workforce Protection Act, S. 2087, would worsen labor conditions for U.S. and foreign workers by revising the H-2A agricultural guestworker program to diminish governmental oversight, allow agricultural employers to displace U.S. workers, and subject guestworkers and U.S. workers to substandard wages and working conditions with no meaningful ability to enforce their rights.  At the same time, the bill would expand massively the H-2A program from a temporary and seasonal agricultural worker program to one that would include year-round jobs in agriculture, landscaping, food processing and other sectors.  For current undocumented farmworkers, the bill would not offer a path to legal immigration status; instead, it contains an unworkable “report to deport” guestworker program with few labor protections for foreign or domestic workers. 
Surprisingly, Sen. Chambliss’s bill resembles an amendment that he and Sen. Kyl (R-AZ) offered to an appropriations bill in April 2005 (SA 432 to HR 1268), but is even harsher toward farmworkers.  The resounding defeat of that amendment on April 19, 2005, by a vote of 77-21, should have demonstrated that one-sided, anti-immigrant guestworker programs cannot carry majority support. 
Proposed Changes to H-2A Temporary Foreign Agricultural Worker Program

The Chambliss bill would make many significant changes to the H-2A temporary foreign agricultural worker program, which permits employers to hire non-immigrant guestworkers to fill temporary and seasonal agricultural jobs.  Some of the most significant changes are as follows:

The Chambliss bill would slash the H-2A program's already inadequate wage rates by abolishing the longstanding “adverse effect wage rate.” Currently, H-2A employers must pay  the highest of three wage rates— the state or federal minimum wage, the “Adverse Effect Wage Rate” (AEWR), or the local prevailing wage.  The AEWR was created under the Bracero guestworker program as a necessary protection against depression in prevailing wages (wage rates often stagnate because the guestworkers have little ability to demand higher wages).  Instead, Chambliss proposes a special “prevailing wage” that could be determined by the employers' own  wage survey.  Sen. Chambliss himself described the effect of this provision as cutting H-2A program wage rates by roughly $3.00 per hour!!  

S. 2087 would eliminate any meaningful recruitment of U.S. workers.   Chambliss would remove the “50% rule,” the principal method of giving U.S. workers a job preference.  The “50% 

rule” requires H-2A employers to hire any qualified U.S. worker who applies for work during the first half of the season, even if a guestworker must be discharged (which rarely happens). The Chambliss bill also would end the current recruitment system and allow employers to advertise once in a local Sunday newspaper, without actively recruiting in areas in the U.S. where migrant workers come from or at a time that would be relevant.  The employer could reject any U.S. job applicant who is not “as qualified for the job” as a guestworker.

The bill would minimize the role of the Department of Labor (DOL) in overseeing employers' applications for guestworkers and in ensuring bona fide labor shortages before guestworkers are approved.  Employers would merely file forms with the Department of Homeland Security (DHS).       
The bill is one-sided in that it contains many of the grower-favorable compromises conceded by farmworker advocates in the AgJOBS legislation (S.359/H.R. 884), but none of the beneficial changes for farmworkers that are part of that same compromise.   For example, the Chambliss bill would change the H-2A program from a labor certification to a labor attestation program.  Under this bill, employers simply promise to comply with certain minimal job terms and other requirements.  DHS would have 7 days to approve an employer’s petition for foreign workers, and could reject it only if it were “incomplete or obviously inaccurate.”  While the AgJOBS compromise also would switch the H-2A application process to a streamlined labor attestation program, labor advocates agreed to this reduction of government oversight in exchange for important changes favorable to workers.  For example, AgJOBS would grant H-2A guestworkers the right to enforce their employment contracts in federal court.

The Chambliss bill would reduce the travel-expense reimbursements to which workers are entitled.  For many years, H-2A program employers have had to reimburse workers for their in-bound transportation costs after one-half of the season has elapsed and then pay for their travel home if they complete the season.  The Chambliss bill would require only that employers pay for travel costs to and from the place from which the worker was approved to enter the U.S., which could be a U.S. consulate hundreds of miles from the worker’s home.  In addition, this bill seeks to overrule a U.S. Court of Appeals decision in Arriaga v. Florida Pacific Farms, regarding the Fair Labor Standards Act. It would essentially allow H-2A employers to reduce the workers’ wages below the federal minimum wage by imposing on the workers the obligation to absorb visa, transportation and other costs related to entering the U.S. 

Employee housing. Currently, H-2A employers must provide free housing to non-local U.S. and foreign workers, but under the Chambliss bill employers could choose to provide a monetary housing allowance if the state’s Governor has certified that there is sufficient farmworker housing available in that area.  Housing that is provided would be exempt from the federal farmworker housing standards.
Contract violations.  Currently, if an employer violates the H-2A law or the required job terms, the DOL may seek remedies through administrative procedures or in federal court. This bill would repeal the DOL's authority to sue in federal court to enforce the workers’ contracts, and would limit administrative enforcement, including by reducing the amount of civil money penalties it could impose on a guilty employer. 
For the few remaining protections available to farmworkers, this bill would limit judicial relief and legal assistance, leaving U.S. and foreign workers without means to protect their rights.  For example, the bill would prohibit Legal Services Corporation’s (LSC) legal aid programs from representing an H-2A guestworker for violation of his/her rights once the worker is outside the country.  Since H-2A workers only remain in the U.S. for a few months to a few weeks, this effectively means that there can be no representation of H-2A workers whose rights are violated.  The bill would limit the ability of legal aid lawyers to communicate with workers by allowing employers to prohibit them from entering their labor camps unless they submit evidence of a pre-arranged appointment with a specific worker.  In the few instances where legal representation is possible, the legal aid attorneys, unlike any others, would be required to submit a request for mediation before filing a lawsuit for a worker.  Mediation is supposed to be voluntary.  This bill also apparently would allow a mediator to make decisions about the workers’ claims and bar some claims from going to court— that is not mediation at all but rather a discriminatory procedure to deny farmworkers access to the courts.  These limitations on judicial relief would extend beyond H-2A workers and would target all farmworkers under the Migrant and Seasonal Agricultural Worker Protection of 1983, 29 USC § 1800, the principal federal employment law for farmworkers.  


Major Expansion of Guestworker Programs with No Path to Citizenship

The bill would change dramatically the nature of the H-2A guestworker program, which is currently limited to temporary or seasonal agricultural positions, by expanding the program to include several million year-round jobs in meat packing and poultry processing plants, dairies, forestry, landscaping, fishing, fish processing, as well as on farms and ranches.   Chambliss’s bill would alter fundamentally the labor relations system in these occupations.  His bill offers fewer labor protections than existed under the old Bracero guestworker program (1942-1964).   

The bill also proposes a new “blue card” guestworker program under which employers could apply for a 2-year nonrenewable guestworker visa for some of their current undocumented employees.  The program would apply to seasonal and year-round employment, not only on farms and ranches but also in meat packing, poultry processing, landscaping and fish processing.  Employers, however, are unlikely to use the program because they would have to pay a steep $3000 fee for each worker.  Likewise, undocumented workers would avoid the program because it would require them to leave the country after only 2 years and lacks any labor protections.  However, the bill would offer a safe harbor to employers for civil and criminal tax violations, as well as from immigration law violations.  This “report to deport” proposal would drive undocumented workers further underground.  To the extent it would be used, it would result in exploitation of vulnerable guestworkers and depression in U.S. wages and working conditions.  
The Chambliss bill also would create an “H-2AA” visa under which guestworkers could cross from Mexico into the United States daily for agricultural employment under the H-2A program, returning home each day.  Employers would not need to provide such workers with housing or transportation regardless of the lack of available housing or the cost of transportation.  
The Chambliss bill does not offer an opportunity for undocumented agricultural workers to earn the right to obtain legal permanent immigration status or citizenship.  The bill would allow a small group of supervisory personnel in the H-2A program to be eligible for employment-based adjustment of status.  The possibility of adjustment of status only would be available after a person has worked for at least five years as a “Level II” H-2A worker.  To become a “Level II” H-2A worker, requirements include having been employed as an H-2A worker for at least three years, having supervisory experience, and meeting minimum occupational skill levels.  If all of these requirements are met, then the employer, not the worker, could file an application for permanent residence through the already existing employment-based application process.  Such supervisors would be at the mercy of their employers for the chance to earn permanent residency 
Conclusion
Sen. Chambliss’s inability to win passage of similar proposals during the 1990’s led to labor-management negotiations and the bipartisan Congressional compromise in the Agricultural Job Opportunities, Benefits and Security Act of 2005 (“AgJOBS”), S. 359/H.R. 884.  AgJOBS is a win-win-win compromise that would provide employers and consumers with a stable, legal supply of farm labor by offering farmworkers the opportunity to earn legal immigration status.  AgJOBS would improve national security by bringing workers out of the shadows, thereby allowing the government to better focus its resources.  In the event of a future labor shortage, the AgJOBS bill would make balanced revisions to the H-2A agricultural guestworker program to make the program more accessible to employers while preserving important labor protections for both guestworkers and U.S. workers.  AgJOBS is a realistic and fair solution to the immigration crisis in agriculture.  The Chambliss proposal is neither balanced nor workable.

More information about AgJOBS and other guestworker and immigration proposals affecting farmworkers is available on our website at www.fwjustice.org, under Legislative News. 

The Farmworker Justice Fund, Inc. is a national advocacy, litigation and education organization.

_1141888973

